
Abstract 

Hungary has a mixed record in terms of fulfilling reproductive rights as 
a whole, but in the context of artificially assisted procreation, it provides 
reproductive health services far beyond those offered by its neighbors, 
beyond what is stipulated by the ICPD Programme of Action, and, 
arguably, beyond the internationally accepted parameters of reproduc- 
tive rights. Recent legislation on assisted procreation has established 
important new regulations and formulated a new "right to continuation 
of infertility treatment" applicable to women who have been widowed 
or divorced. The new legislation is examined in the context of the inter- 
national reproductive rights movement, with comparisons to other 
European countries and with reference to Hungarian attitudes and laws 
on abortion and surrogacy. 

La Hongrie d?tient un record mitig? en terme de r?alisation des droits 
g?n?siques dans leur ensemble; par contre, dans le contexte de la pro- 
cr?ation assist?e artificiellement, elle offre des services de sant? 
g?n?sique qui vont bien au-del? de ceux offerts par ses voisins, de ce qui 
est stipul? par le Programme d'action de la Convention internationale 
sur la population et le d?veloppement et, de fa,on discutable, au-del? 
des parametres des droits ? la reproduction accept?s sur le plan interna- 
tional. Une l?gislation r?cente sur la procr?ation assist?e a ?tabli de nou- 
velles regles importantes et formul? un nouveau ? droit ? la continuation 
du traitement de l'infertilit? ? qui s'applique aux veuves et aux femmes 
divorc?es. La nouvelle l?gislation est examin?e dans le contexte du mou- 
vement international des droits g?n?siques, avec des comparaisons ? 
d'autres pays europ?ens et avec des r?f?rences ? l'attitude des hongrois 
et aux lois sur l'avortement et sur la maternit? par substitution. 

Hungria tiene un historia] mixto con respecto al cumplimiento de los 
derechos reproductivos en su totalidad, pero dentro del contexto de la 
procreaci?n artificialmente asistida, provee servicios de salud reproduc- 
tivos que van mucho m?s all? de los que ofrecen sus vecinos, m?s all? 
de lo que estipula el Programa de Acci?n de la Conferencia Internacional 
sobre la Poblaci?n y el Desarrollo, y posiblemente, m?s all? de los 
par?metros para derechos reproductivos aceptados internacionalmente. 
Nuevas leyes sobre la procreaci?n asistida han establecido nuevos 
reglamentos importantes y formulado un nuevo "derecho de continuar 
con tratamientos de infertilidad" que se aplica a mujeres viudas o divor- 
ciadas. La nueva legislaci?n se examina dentro del contexto del 
movimiento internacional de derechos reproductivos, se compara con 
las leyes de otros paises europeos y se refiere a las actitudes de los huin- 
garos y las leyes sobre el aborto y la substituci?n (el alquiler de uteros). 
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REPRODUCTIVE RIGHTS IN 
HUNGARIAN LAW: 

A New Right to Assisted Procreation? 

fudit S?ndor 

T he 1994 International Conference on Population 
and Development (ICPD) in Cairo established, for the first 
time, an international consensus in support of reproductive 
rights. The ICPD Programme of Action defined reproductive 
rights and health broadly: 

Reproductive health ... implies that people have the 
capacity to reproduce and the freedom to decide if, when 
and how to do so.... Reproductive rights embrace cer- 
tain human rights that are already recognized in nation- 
al laws, international and human rights documents and 
other consensus documents. These rights rest on the 
recognition of the basic right of all couples and individ- 
uals to decide freely and responsibly the number, spac- 
ing and timing of their children and to have the infor- 
mation and means to do so, and the right to attain the 
highest standard of sexual and reproductive health.l 

Hungary, a signatory to the ICPD Programme of Action, 
has a mixed record in terms of fulfilling reproductive 
rights.2 There are problems with access to a comprehensive 
range of reproductive health services, and many women and 
adolescents face a paucity of contraceptive choices.3 Most 
alarming is a recent Constitutional Court decision ruling 
unconstitutional a legislative definition of "grievous crisis," 
which had permitted women in situations that met the 
defined criteria to terminate their pregnancies.4 

Hungary, however, is not the only country in East 
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Central Europe whose reproductive health services fall 
short of its ICPD commitments. The reasons for this are 
many: historic reliance on abortion as the primary means of 
family planning, current structural adjustment programs 
that are privatizing health care services and reducing access, 
and resurgent traditional religious and nationalist politics 
that promote pronatalism. 

What makes Hungary exceptional, however, is that it 
provides a reproductive health service far beyond those 
offered by its neighbors, beyond what is stipulated by the 
ICPD Programme of Action, and, arguably, beyond the inter- 
nationally accepted parameters of reproductive rights. Both 
in law and in policy, Hungary offers infertile couples artifi- 
cially assisted procreation (hereinafter, assisted procre- 
ation). This article will examine reproductive rights in 
Hungary, focusing on the 1997 Health Act and underlying 
policies that both secure and restrict the right to artificial 
procreation. It argues that Hungary has taken this novel 
approach to reproductive rights because of its long-standing 
commitment to rights in the social sphere, in contrast to the 
general European and international approach, which sup- 
ports reproductive rights primarily through the guarantee of 
privacy in family matters. This article begins with an explo- 
ration of the European and international framework and 
approaches to assisted procreation in general and proceeds 
to examine the specifics of the Hungarian situation. 

Approaches to Reproductive Rights under the 
International Framework 

The doctrine of reproductive rights predates the ICPD 
and is rooted firmly in international human rights treaties. 
International legal instruments protect reproductive rights, 
including rights with respect to reproductive health, such as 
the guarantee of free decision-making and noninterference 
regarding such issues as contraception, sterilization, and 
abortion (at a minimum, laws usually protect individual 
choice against coercive abortion). Of all the rights that have 
been enumerated as part of the totality of reproductive 
rights, the rights to found a family and to decide freely and 
responsibly on the number and spacing of children speak 
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most directly to the needs of infertile individuals and cou- 
ples.5 What does the right to found a family mean if a cou- 
ple cannot become pregnant though "natural" methods? 
How can one decide "freely" on the number and spacing of 
children if one cannot conceive a child in the first place? It 
might be supposed that reproductive rights should confer 
the possibility of meaningful choice: that all should be able 
to choose to have or not to have children. Certain language 
from the Cairo Programme would support such a view: 
"Reproductive health ... implies that people ... have the 
capacity to reproduce. . . . Reproductive health care is 
defined as the constellation of methods, techniques and 
services that contribute to reproductive health and well- 
being by preventing and solving reproductive health prob- 
lems."6 Based on this language, it could be argued that 
reproductive rights are predicated on reproductive health, 
and that the ability to procreate should not be determined 
by an individual or couple's biological capacity to do so if 
there exist medical interventions that can remedy any 
obstacles. In other words, reproductive rights should 
include the right to infertility treatment and assisted pro- 
creation. 

Despite the sound logic of such reasoning, there is no 
basis in international human rights law for interpreting repro- 
ductive rights as including the right to infertility treatment or 
assisted procreation. The actual language of the applicable 
treaties is silent, the travauxpr?paratoires give no evidence of 
such intentions, and the politics of requiring states to under- 
write expensive and experimental technologies is, of course, 
impractical.7 Doctrinally, then, no right to infertility treat- 
ment exists. Conversely, there is no barrier to advocating for 
an extension of reproductive rights to include infertility treat- 
ment. Moreover, nothing in the general human rights frame- 
work or in the specific language of the ICPD Programme of 
Action prevents a state from providing infertility treatment to 
couples or individuals who want it. To this extent then, it 
can be said that Hungary's legislation in the area of assisted 
procreation can serve as a precedent that might eventually 
be used to extend the boundaries of what are understood to 
be reproductive rights around the world. 
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Comparative European Law on Assisted Procreation 
Before specifically considering the European framework 

and laws regarding assisted procreation, it is necessary to 
flesh out the moral and social implications of the new tech- 
nologies under review. There is no generally accepted defi- 
nition of assisted procreation that summarizes the con- 
stantly changing catalogue of medical services that aim to 
help infertile couples have children. Hungarian legislation 
has enumerated some of the regulated medical interven- 
tions but does not provide a general definition of assisted 
procreation. Procedures regulated by the Hungarian 
Parliamentary Act of 1997 and a 1998 Ministry decree 
include the following: in-vitro fertilization and embryo 
transfer, in-vitro fertilization and embryo transfer with 
donated gametes, embryo transfer with donated embryos, 
gamete intra-fallopian transfer (GIFT), pro-nuclear stadium 
transfer (PROST), zygote transfer (ZIFT), tubal embryo 
transfer (TET), intra-cytoplasmic sperm injection (ICSI), 
ICSI-microsurgical epididymal sperm aspiration (ICSI- 
MESA), intra-cytoplasmic sperm injection-testicular sperm 
extraction (ICSI-TESA), assisted hatching (AH), embryo 
freezing, artificial insemination by the husband (AIH), arti- 
ficial insemination by a donor (AID), research on embryos, 
and dajkaterhess?g (non-commercial surrogacy).8 

In the domain of assisted procreation, there may be 
restrictions on access based on age and marital status, as 
well as various restrictions on reproductive choices in par- 
ticular situations. Whenever there are third parties 
involved-egg donors, sperm donors, surrogate mothers, or, 
as has very recently become possible, "empty egg" donors- 
the stipulated restrictions tend to be even more elaborate.9 

The presence of third parties gives rise to special regu- 
lation because it disturbs the "natural conception" model 
that underlies the theory behind much of assisted procre- 
ation. French legislation, for example, uses the concept of 
don de la vie ("giving life") to govern even sperm donations, 
requiring donors to offer gametes "altruistically," forfeiting 
any rights and claims, in order to create the impression that 
the infertile couple are really the only parents involved.10 

In Europe and the U.S., assisted procreation is at least 
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partially financed by health insurance or the national health 
service. If a general and mandatory insurance scheme covers 
most of these services, the scope of regulatory influence is 
usually larger. As a consequence, assisted procreation in 
Europe is subject to more intensive regulation than in the 
U.S. Rules regulating access to these reproductive services 
are often infused with moral concerns and seek to promote 
traditional family values through such measures as demand- 
ing stable partnership between the social parents (those par- 
ents of whom at least one is a genetic parent and who wish 
to raise the child after successful assisted procreation) or 
prohibiting treatment for single women. For example, 
Norway's Act No. 68 of 1987 prohibits artificial fertilization 
for unmarried women. Most of the European laws (for exam- 
ple, laws in Denmark, Sweden, and France, as well as 
Hungary) permit assisted procreation only for married cou- 
ples and cohabiting partners. Post-mortem insemination 
(that is, insemination with sperm harvested after the clini- 
cal death of the husband) is usually banned, but even in 
countries such as Denmark, where there is no explicit 
restriction, it is not practiced. 

Social and Legal Implications of Assisted Procreation 
in Europe 

Regulation of assisted procreation worldwide is based 
on a technology-driven biomedical paradigm that assumes 
the physical, emotional, and moral contributions of men 
and women in reproduction to be equal. With regard to 
assisted procreation, this presumption is correct only inso- 
far as their genetic contribution. It is demonstrably false 
when the physical burdens of assisted procreation technolo- 
gy are considered; egg aspiration, embryo transfer, pregnan- 
cy, and childbirth are inseparable parts of reproduction in 
which the woman alone participates. Challenging the bio- 
medical presumption of equality would have serious practi- 
cal and legal consequences. For example, the presumption of 
equal contribution has led to egg donation being considered 
as comparable to sperm donation. In turn, this has shaped 
the doctrine that a husband may veto his wife's use of 
embryos. Based on the presumption of "equal contribu- 
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tion," it was decided that widows and divorced women 
should not be permitted to have access to embryos produced 
by their own gametes. In this case, women who once under- 
went infertility treatment procedures must start over from 
the beginning and repeat hormonal treatment and egg aspi- 
ration, regardless of their age or of the health risks involved 
in repeating the entire cycle. 

The false gender equality posited by the biomedical 
model of reproduction is also reflected in the normative and 
legal standards concerning reproduction. In the Convention 
on the Elimination of All Forms of Discrimination Against 
Women and to some extent in the ICPD Programme of 
Action as well, reproductive rights rest primarily with the 
couple rather than the individual." This approach often 
contributes to conservation of the status quo, which is built 
on tolerated inequalities between women and men. Yet the 
ICPD Programme of Action also recognizes that women's 
reproductive health depends on men and women being con- 
sidered as "equal in dignity and rights."'12 

European Regional Instruments: The Convention on 
Human Rights and Biomedicine 

There are few regional treaties or guidelines relevant to 
assisted procreation in Europe, with the notable exception 
of the Convention for the Protection of Human Rights and 
Dignity of the Human Being with Regard to the Application 
of Biology and Medicine, also known as the Convention on 
Human Rights and Biomedicine or the Oviedo Convention, 
the first modern internationally binding legal text that 
seeks to protect human beings from the possible misuse of 
new biological and medical techniques. Its basic aim is to 
safeguard fundamental rights and freedoms and the dignity 
and identity of the human being. The Convention prohibits 
any profit derived from the use of the human body and its 
parts, and it provides individuals with strong protections in 
relation to research as well as to organ tissue removal for 
transplantation purposes. A special antidiscrimination pro- 
vision also prohibits discrimination against individuals on 
the basis of genetic heritage. 

Despite further attempts to create a common moral 
framework for Europe in the biomedical field, however, atti- 
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tudes in different European countries still vary significantly 
on these issues. Because the countries of Europe have diver- 
gent national traditions and concerns, they also take differ- 
ing approaches to regulating assisted procreation. The 
Convention on Human Rights and Biomedicine does not 
require uniformity, nor does it mandate liberal interpreta- 
tions. Under the Convention, signatory nations are permit- 
ted to pass restrictive measures prohibiting such technology 
altogether. It is therefore useful to examine the approaches 
to assisted procreation pursued by selected European coun- 
tries before examining in some detail the case of Hungary. 

Comparative European Approaches to Assisted 
Procreation 
"Natural Conception" Model 

Courts and legislatures have tried to rein in the conse- 
quences of assisted procreation, although they have been 
guided in this attempt as much by anxiety as by principles 
of law and human rights. As mentioned above, much regu- 
lation of assisted procreation rests on the concept of the 
"natural family." Great pains are taken to preserve the pub- 
lic perception of only one mother and one father, even 
though many other parties may be involved in the concep- 
tion and birth of the desired child. Reproductive technology 
inherently challenges a traditional conception of family, and 
this tension is often exacerbated by legal regulation. 
Assisted procreation is based on the active participation and 
considered choice of the patients/clients, which may pose 
an additional challenge to traditional values. Thus laws 
designed to provide "reproductive choices" will, by their 
very nature, contradict traditional family values and are 
therefore politically sensitive. As a result, legislators are 
often hesitant to change the status quo and sometimes 
choose not to regulate in this area at all. 

This helps to explain why in a country like Italy, a wide 
range of reproductive services is available, but no significant 
regulation exists concerning assisted procreation. A few 
countries, including the U.K., Belgium, and the Netherlands, 
have addressed many of the legal problems associated with 
new reproductive technologies. Some other countries, such 
as Portugal, have rejected extensive regulation on the 
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grounds that constitutional interpretation should provide 
answers for such new challenges. 

Assisted procreation has already presented national 
legislatures and courts with questions that touch on the 
very definition of identity and family. Technological inno- 
vation, be it scientific or legal, has made it possible for pro- 
creation to be completely separated from sexual activity. 
With a variety of techniques (e.g., MESA or ICSI), a father 
need not ejaculate in order to cause a pregnancy. With in- 
vitro fertilization, sexual intercourse can be omitted. With 
surrogacy, a mother need not deliver her own child. Once, 
the desire to procreate and the desire to have children were 
inseparable. Now, reproductive medicine may produce a 
"take-home baby," in the words of the media. 

Non-coital reproductive methods and the use of surro- 
gate mothers raise additional questions of lineage and pater- 
nity-that is, questions concerning the identity and rights 
of children. While the genetic father is often the husband of 
the woman who expects to raise the child as its mother, that 
need not always be the case. While the genetic mother is 
usually the pregnant woman, that too is no longer 
inevitable. It is possible to take the sperm from one source 
and the ovum from another, and to place the embryo in the 
uterus of a third. 

Surrogacy 
In general, surrogacy is defined as an agreement in 

which a women carries a child to term from the initiation 
of the pregnancy for another woman, who becomes the 
social mother. Fertilization may take place through normal 
coitus or through artificial insemination, in-vitro fertiliza- 
tion, or embryo transfer. Surrogacy agreements include a 
proviso that, after the delivery of the child, the parental 
rights of the surrogate mother are terminated, and the bio- 
logical father and the social mother will be entitled to cus- 
tody. This element of surrogacy can nonetheless be contest- 
ed, since the legal status of the child remains uncertain even 
after the birth. 

Surrogacy raises many legal problems similar to those 
raised by in-vitro fertilization: Can limitations on this pro- 
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cedure be imposed based on the age, marital status, or sexu- 
al orientation of the woman on whose behalf the surrogate 
mother carries the pregnancy? Can the surrogacy agreement 
be legally enforced? What happens if the parties involved 
change their minds? What is the scope of the surrogate 
mother's liability if the child is born disabled as a result of 
her negligent conduct, unhealthy life style, alcohol con- 
sumption, failure to consult a doctor, or refusal of burden- 
some treatment that would protect the fetus's health? In 
other words, can the social parents force the surrogate 
mother to behave in a "motherly" fashion, or should they 
instead consider her a cold contractual partner and accept 
that the enterprise entails a certain level of risk? Is carrying 
another woman's baby to term on a commercial basis a form 
of self-destructive behavior? Should commercial and/or 
altruistic surrogacy be regulated by the state? 

British and American Case Law. In a British case, A v. C 
(1985 FLR 445), the Court held that it was illegal for a man 
to make a surrogacy contract with a woman to conceive a 
child by artificial insemination and carry it to term. 
According to the court, such a contract was actually a con- 
tract for the sale and purchase of a child. 

In the well-known U.S. case of Baby M, the court ruled 
the surrogacy contract invalid because it conflicted with 
laws prohibiting payment in connection with adoptions, 
requiring proof of parental unfitness or abandonment before 
termination of parental rights is ordered or an adoption is 
granted, and making surrender of custody and consent to 
adoption revocable in private-placement adoptions.13 

One of the major moral problems that arise under sur- 
rogacy contracts is that the natural mother (who carries the 
child to term) is irrevocably committed to giving the child 
away before she knows the strength of her bond with the 
child. Many states have therefore adopted a regulation stat- 
ing that only women who have already had a natural child 
can enter into a surrogacy contract as natural mothers. 
Another possible legal answer, used by British courts, is the 
principle that, if the natural mother proves unwilling vol- 
untarily to give up custody, the court will not transfer cus- 
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tody to either the commissioning father or the commission- 
ing mother. Under the principle of fructus ventrem 
sequitur, gestational maternity is considered as decisive, 
with a priority over commissioning motherhood. 

Continental Europe. European family law provisions explic- 
itly or implicitly require that the child's well-being and 
right to a stable legal status be protected. While reproduc- 
tive choice in the Anglo-Saxon legal tradition is understood 
as a part of the broader concept of individual liberty, the 
principle of dignity is key in continental Europe. European 
constitutional concepts of human dignity (German and 
French law provide two examples) dictate that a woman's 
body should not be a mere instrument for use by others for 
their own interests, that procreation must not be the object 
of a commercial transaction, and that the gestational moth- 
er's right to keep the child once he or she is born must be 
protected. On these grounds, the majority of European coun- 
tries have declared surrogacy agreements to be null and 
void. 

These laws are all grounded in national constitutional 
rights to dignity and attitudes towards the child codified in 
European family law. It should also be noted that the con- 
cept of dignity has generally been used to support more tra- 
ditional values concerning the family. The law tends to 
favor traditional family structures, and there have been few 
legal innovations favorable to assisted procreation. 
Nevertheless the laws are inconsistent, as may be seen 
with a number of procedures in which the "use of the 
body" to help infertile couples is already practiced-for 
example, the case of an egg donor or a non-genetic mother 
who carries her husband's child to term. 

Reproductive Rights and Abortion in Hungary 
The 1997 Hungarian Health Act, which established 

extensive regulations on assisted procreation, was crafted in 
an environment historically hostile to the concept of repro- 
ductive rights, as may be most clearly seen in the recent his- 
tory of attitudes toward abortion. In Hungary, women's per- 
spectives on abortion have had little impact on public 
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debates on the topic. Perhaps the silence of women's groups 
in the recent abortion debate reflects their tacit approval of 
the 1992 law based on a compromise between the pro- 
choice and pro-life positions. Prior to the political transi- 
tion, abortion had been regulated by governmental decrees. 
The new Hungarian Constitution, however, recognizes the 
inviolable and inalienable rights of the individual. Because 
these rights may only be restricted and regulated by the leg- 
islature, a new law was required. This was in keeping with 
the general direction of legal and legislative reform in the 
post-1989 political transition, which sought to reduce state 
interference with rights and protect rights by codifying 
them in legislation. 

The case of reproductive rights, however, was especial- 
ly complex because of the deeply moral and political char- 
acter of the surrounding issues. Communist ideology had 
prescribed many duties of individuals vis-?-vis the state, 
even in matters of reproduction. In the early 1990s, mother- 
hood was still regarded as a special social institution involv- 
ing the state, civil society, and the private sphere. Thus it 
was difficult to find an appropriate level of depoliticization. 
In addition, some feared that religious concerns could very 
easily replace the previous ideology of state socialism. The 
1992 law, based on a lengthy public debate, reflected a polit- 
ical compromise between the pro-choice and pro-life fac- 
tions. On the one hand, the law assured that abortion 
remained available and broadened considerably the circum- 
stances under which abortions were permitted. On the 
other hand, the law was titled "On the Protection of the Life 
of the Fetus"; this title, the contents of the Preamble, and 
the formulation of the key term "grievous crisis situation" 
as a ground for abortion were gestures towards the pro-life 
side. The pro-life faction proceeded to use the resulting 
inconsistencies as crucial evidence for the law's unconstitu- 
tionality. When the Constitutional Court examined the law, 
it held that the loose definition of "grievous crisis" should 
be balanced with strengthened provisions to protect the life 
of the fetus. 

Throughout this process, religious points of view have 
been by far the most prominent, and few people apart from 
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pro-life activists have paid a great deal of attention to repro- 
ductive health concerns. A discourse of "reproductive 
rights" has been lacking in legal debates, with respect not 
only to abortion, but also to infertility treatment in 
Hungary. While the right to life has a well-established his- 
tory of interpretation in Hungary, privacy rights specific to 
women have yet to gain general legal recognition. 

Furthermore, privacy in Hungary has never been 
detached from the basic right from which it is understood to 
derive-namely, the general right of personhood. The 
Hungarian constitutional discourse has yet to acknowledge 
the existence of rights that have not been conferred express- 
ly, such as the right to reproductive autonomy. The concept 
of privacy has not yet been adequately elaborated. In the 
case of abortion, this lack remains highly problematic. 
Abortion is most commonly requested by women who are 
neglected, threatened, impoverished, ill, or unmarried. 14 

Lack of emotional support from the partner, domestic vio- 
lence or unreported rape, disease, age, and other factors may 
also be relevant. Yet the new abortion law expected to be 
passed in 2000 is likely to require women seeking an abor- 
tion to reveal such personal details to government authori- 
ties, with no assurance of privacy protections. 

The lack of attention to the privacy rights of women 
can be understood in part as a legacy of state socialism. The 
burst of activity after 1989 around "rights" concentrated on 
political rights and limitations on state involvement in the 
private sphere. This process has strengthened traditional 
familial power structures, disrupting earlier moves toward 
the "emancipation" of women.'5 

In the broader political context, women's rights still 
lack consistent political support. Those interested in 
women's rights have not yet found allies in Hungary's polit- 
ical and legal arenas. Liberals have not embraced women's 
rights because doing so tends to be understood as a move 
backward, toward a more rigid socialist view of rights. 
Likewise, even ten years after the political transition, calls 
for equal treatment still have a leftist flavor that suggests 
hints of nostalgia for the past regime. This is one reason 
why women's rights have been marginalized or abandoned 
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even in circles that accept the basic notion of human rights. 
Related to the idea of women's rights and equality, and 

similarly neglected, are any prohibitions against discrimina- 
tion on the grounds of sex and pregnancy. These concepts 
were almost entirely absent from the abortion debate. 
While, as previously stated, dignity is an established legal 
category in Hungarian constitutionalism, it has never been 
interpreted in a manner relevant to the reality of women's 
lives. It would be possible, however, to argue that dignity 
for women requires the prohibition of the use of women's 
bodies to satisfy reproductive, demographic, or any other 
public policy concern. If the bodily integrity of women 
were valued in this legal way, it would also contribute to 
respect for notions of liberty and dignity even with regard 
to the overpoliticized questions surrounding reproduction 
and abortion. It could also lead to the conclusion that while 
the right to life is undoubtedly an important state interest, 
in the case of pregnancy it should always be supported 
"externally." That is, the state should be limited to protect- 
ing life by improving women's circumstances and helping to 
create more favorable social, environmental, and medical 
environments for childbirth. In other words, protection 
would be supportive rather than coercive. If women's digni- 
ty were legally protected in this way, all other forms of 
interference would be understood to be misguided. 

The 1997 Hungarian Health Act 
Thus, when in 1996 the Hungarian Ministry for Welfare 

initiated the comprehensive health law reform that resulted 
in the 1997 Health Act, it did so in a context of apathy 
toward women's reproductive rights. The results with 
regard to assisted procreation were mixed. Women gained 
new rights to control their embryos in certain cases; never- 
theless, concerns regarding reproductive health were still 
missing from the law. 

There were two principles behind the reform, both with 
significant impact on assisted procreation. One was to pro- 
mote a new model of an autonomy-based doctor-patient 
relationship. The second was to regulate the use of new 
technologies and the development of the national health 
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care system. The Ministry's efforts led to the December 
1997 adoption by the Hungarian Parliament of a compre- 
hensive Health Act that, for the first time in the history of 
Hungarian medical law, gave priority to the rights of 
patients. Although some changes to the Health Act may be 
expected in the future, the trend toward a patients'- 
rights-oriented health care system seems to be moving for- 
ward. The new Health Act promotes the principle of 
patient autonomy and provides enforceable rights for 
patients via a rights-based regulation system that applies a 
concrete formula to protection of their rights.16 The Health 
Act, now the main reproductive health law in Hungary, 
includes a chapter stipulating the main rules and condi- 
tions for access to different forms of assisted procreation.17 
In addition, the 1998 Ministry of Welfare decree on 
"Extraordinary Procedures of Human Reproduction, the 
Treatment of Embryos and Gametes, and Their Storage" has 
further regulated the technical and medical aspects of assist- 
ed reproductive services.18 

Prior to the 1997 Act, assisted procreation had been 
largely unregulated in Hungary, although it had already 
been practiced for about 10 years.'9 The first successful 
GIFT was made in 1987, and the first in-vitro baby was born 
in 1989. Since then, numerous private and public medical 
centers have provided biomedical assistance to infertile cou- 
ples. Nevertheless, when in 1996 the Hungarian Ministry of 
Welfare initiated the comprehensive law reform, there was 
relatively little public awareness of the ethical and legal 
issues surrounding assisted procreation. Yet a 1996 study 
that surveyed participants in eight European countries on 
their willingness to pay for assisted procreation, or to travel 
to a foreign country to obtain such services, found that 
Hungarians demonstrated the highest interest in and desire 
for these technologies.20 Hungarian society is often 
described as having an especially strong love for children, 
despite low birth rates and relatively high abortion rates. In 
1994, for example, another survey found that Hungarians 
had a much stronger preference for living with children than 
was seen in other countries in the region.2' 

In Hungarian health policy, women's health, including 
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reproductive health, has never been a central concern. Even 
abortion debates have stayed away from women's health 
and women's rights, focusing instead on the right to life, on 
one hand, and dignity in the context of the official demo- 
graphic policy, on the other. Until very recently, abortion 
was performed using surgical methods, rather than the safer 
vacuum extraction method, and politicians believed that 
attempts to humanize the procedure would be interpreted as 
an unethical act of state support for abortion.22 The 1992 
abortion law, which mandated disclosure of information on 
different methods of abortion, has improved this situation 
somewhat by helping to modify public opinion. In designing 
the new law, one of the fundamental questions that needed 
to be clarified was the nature of the right to reproduce. If this 
right is understood with little space for state interference, then 
little support can be expected from the health care system. On 
the other hand, if the right to reproduce is considered as part of 
a right to health and to health care, a broader scope of state 
intervention can be justified, and there is a better chance for 
wide insurance coverage for these services. For the most part, 
lawyers and government representatives supported a lim- 
ited concept of the right, while obstetricians in the assist- 
ed reproduction centers preferred a broader approach, 
emphasizing that their services can be regarded as a form 
of treatment for infertility. 

The Right to Continuation of Infertility Treatment 
During the 1996-1997 legislative process, the drafting 

committee rejected a right to reproduction services for sin- 
gle women. However, largely influenced by the lessons 
drawn from other countries, especially France, they did find 
for the right of widows and divorced women to continue 
treatment if fertilization had already been completed. This 
legal innovation stemmed in part from a recognition of the 
unequal situation of women and men with regard to assist- 
ed procreation. While sperm donation involves no special 
health risk, egg donation requires lengthy hormonal treat- 
ment, and egg aspiration itself is an invasive and often 
painful intervention with significant risks. Because of those 
risks, egg aspiration should not be performed repeatedly. 
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The Hungarian position therefore rejects the concept of sex- 
ual equality with respect to embryo custody found in cases 
such as the American case of Davis v. Davis, in which the 
Court rejected the divorced wife's request for access to her 
frozen pre-embryos.23 In Hungarian legal thinking, because 
women's role in assisted procreation is more demanding and 
potentially dangerous, they should have the right not to 
have to repeat treatment if at all possible. 

Thus the 1997 Hungarian law established a unique 
reproductive right: the "right to continuation of infertility 
treatment," applicable to women who are widowed or 
divorced after medically assisted fertilization has begun. 
Medical staff are required to notify couples about this law 
when they initiate medically assisted procreation. It is per- 
mitted for the couple to draw up a prior written agreement 
restricting the woman's right to continuation of the treat- 
ment. In the absence of an agreement, however, the woman 
has unlimited and unilateral access to her embryos in order 
to carry on with the pregnancy. It should be noted, howev- 
er, that in the case of divorced women, potential problems 
with respect to the application of family law to this context 
have not yet been sufficiently elaborated. 

Relevant Principles of the Hungarian Health Act 
Although the Hungarian Health Act does not specifi- 

cally mention the underlying principles of the reproductive 
provisions, the following principles were crystallized during 
the debates: 
* Assisted procreation should only be used as a substitute 

for natural procreation by infertile couples. 
* Only spouses and heterosexual couples in common-law 

marriages may request assisted procreation. 
* Assisted procreation should be initiated through the 

joint written request of the couple or, in the case of wid- 
owed or divorced women, by a notarized written request. 

* A special informed-consent procedure must be followed 
to inform couples about additional medical treatments 
that may become necessary. 

* Strong preference should be given to personal rights, 
including the right to be treated with dignity and with- 
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out discrimination and the right to respect for one's rep- 
utation and protection of one's name. 

* Commercial donation of gametes and embryos is prohib- 
ited. 

Surrogate Motherhood 
"Mater semper certa est." The ancient Roman legal 

principle still dominates European thinking on surrogacy 
agreements, and a woman who gives birth to a child auto- 
matically qualifies as its legal mother. The only way the 
natural mother's affiliation with the child can be changed is 
through adoption of the child. Pregnancy and child delivery 
are so profoundly attached to the concept of motherhood 
that surrogacy is the most controversial of all practices in 
the field of assisted procreation. This controversy was high- 
lighted in the 1997 Parliamentary debate, and its resolution 
is particularly important for reproductive rights in Hungary. 
Prior to 1997, given the lack of any explicit legal prohibi- 
tion, surrogacy already existed in Hungary. The 1997 Health 
Act outlawed commercial surrogacy while allowing altruis- 
tic surrogate agreements between relatives.24 In order to 
avoid potential legal conflicts between the couple and the 
surrogate mother, who may change her mind during and 
after the delivery, the law requires that the surrogate moth- 
er must have already experienced a pregnancy. These osten- 
sibly protective elements in the Health Act, however, are 
extremely problematic in that they may penalize women 
without fertile and willing relatives. In addition, they may 
lead to family pressure on fertile young women to help their 
infertile relatives. For the moment, practical considerations 
have resulted in the suspension of application of the law for 
two years in order to provide time for discussing and creat- 
ing solutions to potential family law problems.25 

Conclusion 
Partly due to the urgent post-1989 need for new legisla- 

tion, Hungary has enacted new regulations on reproduction 
in the absence of a significant public debate or clear, previ- 
ously existing reproductive policies. Assisted procreation 
was one of many issues that had been neglected by previous 
health laws. Despite the difficulties noted above, the 1997 
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Health Act was innovative in that, in contrast to most other 
European laws, it created broad access to assisted procre- 
ation by legally permitting non-commercial surrogacy and 
by recognizing the differences between male and female 
contributions to reproduction. Allowing the continuation of 
assisted procreation treatments in cases when the woman is 
divorced or widowed after the embryo has been created is an 
important step toward extending access to assisted procre- 
ation. Nevertheless, Hungary's bold affirmation of the 
rights of infertile couples to assisted procreation is not an 
unequivocal gain for women-nor, in this case, is the radi- 
cal pursuit of liberation from the complete disjunction of 
reproduction from sex.26 

The possibility of assisted procreation helps to shape 
concepts of families and motherhood, as well as the legal 
rules under which they operate. The existence of these new 
techniques has provided new opportunities to consider and 
reshape social messages about motherhood, family plan- 
ning, and the role of children in society. Yet even feminists 
disagree sharply whether these techniques have, on balance, 
been better or worse for women's lives. 

As assisted procreation continues to develop at a break- 
neck pace, other changes can also be expected. Now that 
reproductive technologies are creating the opportunity to 
monitor the embryo's health and provide assistance in fer- 
tilization, women may not need to organize their lives 
around the genetic risks of pregnancy at an older age. Not 
only infertile couples but men and women with serious 
genetic risks will also undoubtedly benefit from these tech- 
niques. It is true that it will be difficult to maintain the 
division between the medical application of the in-vitro 
industry and its social use. Legislators will also have to 
exercise caution so that women's bodies do not become 
merely a convenient location for applying new solutions to 
fetal medical problems, or for treating infertility problems.27 

The social impact of reproductive medicine today 
extends far beyond the simple relief of emotional frustration 
among infertile couples. By creating alternative forms of 
parenthood and supplanting sexual intercourse as a means 
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of reproduction, this branch of biomedicine has unwittingly 
unleashed a wide array of third-party effects. All around the 
world, the fertile and the infertile, heterosexual and homo- 
sexual, young and old, rich and poor, the healthy and those 
with genetic diseases, face similar new challenges and 
opportunities: to procreate with medical assistance; to bear 
a child with diminished genetic risk; to have only healthy 
children; to postpone the birth of a child until a couple 
reaches financial security; to beget a child alone; to avoid 
dangerous, risky, or simply inconvenient pregnancies while 
at the same time raising a child that is genetically one's 
own; or to earn money or help relatives by providing assis- 
tance to infertile couples. 

A number of new policy issues have been placed on the 
agenda. The question of health insurance coverage, either 
national or private, for assisted procreation is a huge issue. 
Judicial intervention to settle disputes relating to access to 
gametes, frozen embryos, or a deceased husband's sperm is 
increasingly needed. Other legal consequences are foresee- 
able. If in-vitro fertilization continues to be labeled as 
"infertility treatment," it could be used as a "compensa- 
tional therapy" for those women who have lost reproductive 
capacities because of medical malpractice. These are but a 
few of the potentially endless wrinkles that assisted procre- 
ation may add to the existing social fabric. 

The implications of the Hungarian experience for the 
internationally established concept of reproductive rights 
are also critical. Reproductive rights have been formulated 
by the ICPD Programme of Action and the Platform for 
Action of the Fourth World Conference on Women as held 
largely by couples rather than individuals.28 As the 1997 
Hungarian Health Act has helped clarify, biomedical tech- 
nology has opened up opportunities for family planning to 
some individuals who were previously excluded from exer- 
cising this right. Legislation such as the 1997 Health Act 
may work to further expand the scope of reproductive rights 
by increasing access to various forms of information and 
services. The lessons for the world are clear. 
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