
Abstract 

Ten years since its emergence on the UN agenda, sexual orientation re- 
mains a battleground within the UN human rights system. The progress 
made by the UN's expert bodies in addressing a range of human rights 
abuses based on sexual orientation is in stark contrast to the denial and 
defiance shown by certain governments at the political bodies of the UN, 
where any reference to sexual orientation has consistently been "brack- 
eted" and written out of draft human rights texts. This article identifies 
key challenges for future advocacy, including the need to counter cultural 
justifications for human rights violations, to confront shortcomings in the 
legal interpretation of rights relating to sexual orientation and to lift the 
particular barriers facing those who defend these rights. 

Depuis son apparition sur lPordre du jour des Nations Unies il y a dix 
ans, l'orientation sexuelle est toujours un v?ritable champ de bataille 
dans le syst?me des droits humains des Nations unies. Le contraste est 
frappant entre les progres r?alis?s par les organisations sp?cialis?es des 
Nations unies en r ?ponse ? une grande vari?t? d'abus des droits humains 
bas?s sur lorientation sexuelle et les attitudes de refus syst?matique et 
de d?fi de certains ?tats dans le cadre des organes politiques des Nations 
unies, ou toute r?f?rence ? lPorientation sexuelle a toujours ?t? ?en- 
cadr?ee et extirp?e de tous les projets de textes sur les droits de l'homme. 
Cet article identifie les principaux d?fis ? relever ? lavenir pour les ac- 
tivistes, y compris le besoin de d?noncer les justifications culturelles 
pour les violations des droits de lPhomme, de rem?dier aux probl?mes 
d'interpr?tation juridique des droits en rapport avec lPorientation sex- 
uelle et d'?liminer les barrieres particuli?res auxquelles se heurtent les 
personnes qui d?fendent de tels droits. 

A diez anos de su aparici?n en la agenda de las Naciones Unidas, la ori- 
entaci?n sexual sigue siendo un campo de batalla dentro del sistema de 
derechos humanos de la ONU. El progreso que hicieron los organismos 
expertos de la ONU para abordar la gama de abusos a los derechos hu- 
manos en base a la orientaci?n sexual contrasta marcadamente con la 
negativa y desafio mostrados por ciertos gobiernos dentro de los organ- 
ismos politicos de la ONU, en los cuales cualquier referencia a la ori- 
entaci?n sexual ha sido consistentemente marcada y dejada por fuera 
del texto de los borradores de acuerdos sobre los derechos humanos. En 
este articulo, se identifican retos claves para la defensa de derechos en el 
futuro, incluyendo la necesidad de oponerse a las justificaciones cultur- 
ales para las violaciones de los derechos humanos, de confrontar las de- 
ficiencias en la interpretacion legal de los derechos en relaci?n a la ori- 
entaci?n sexual, y de eliminar las barreras particulares con las que se en- 
frentan aquellos que defienden tales derechos. 

48 Vol. 7 No. 2 

The President and Fellows of Harvard College
is collaborating with JSTOR to digitize, preserve, and extend access to

Health and Human Rights
www.jstor.org

®



BRACKETING SEXUALITY: 
Human Rights and Sexual Orientation- 

A Decade of Development and Denial 
at the UN 

Ignacio Saiz 

his year marks the lOth anniversary of an impor- 
tant milestone in the history of the recognition of rights re- 
lating to sexual orientation within the United Nations 
human rights system. In March 1994, a ground-breaking de- 
cision by the Human Rights Committee (HRC) in the case 
of Toonen v. Australia found that Tasmanian laws criminal- 
izing all sexual relations between men were in breach of the 
International Covenant on Civil and Political Rights 
(ICCPR), whose non-discrimination provisions were inter- 
preted as including "sexual orientation."' 

Hailed at the time as "the first juridical recognition of 
gay rights on a universal level," the decision became an au- 
thoritative reference for a series of successful legal chal- 
lenges to discriminatory criminal laws around the world.2,3 
It also gave an important boost to public health arguments 
that criminalization of homosexual activity hampers 
HIV/AIDS prevention.4 Toonen offered hope that the inter- 
national human rights system might at last provide a re- 
course against the array of abusive laws and practices that 
have criminalized, pathologized, or demonized those whose 
sexual orientation or gender identity does not fit the per- 
ceived norm.5 

Toonen was one of several developments in 1994 that 
seemed to signal a shift in the approach to human rights and 
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sexuality at the United Nations. A burgeoning articulation 
of sexuality-related rights emerged from the 1994 UN- 
sponsored International Conference on Population and 
Development (ICPD) in Cairo, particularly in relation to 
women's sexual and reproductive rights.6 The year also saw 
the appointment of a UN Special Rapporteur on Violence 
against Women, whose analysis of the link between control 
of female sexuality and violence against women eventually 
led to a pioneering affirmation of women's right to sexual 
autonomy.7 Sexuality, previously on the UN agenda only as 
something to be circumscribed and regulated in the interest 
of public health, order, or morality, was for the first time im- 
plicitly recognized as a fundamental and positive aspect of 
human development.8 

Ten years on, however, sexuality remains a battle- 
ground within the UN human rights system. At the 6Oth 
session of the UN Commission on Human Rights (CHR) in 
Geneva in March 2004, 10 years to the day from the Toonen 
decision, the government of Brazil moved to postpone dis- 
cussion of a resolution it had tabled the previous year which 
expressed concern about human rights violations occurring 
on grounds of sexual orientation around the world.9 Brazil 
claimed it was forced to do so because it had not been pos- 
sible "to arrive at a necessary consensus."'0 The draft reso- 
lution had met with fierce opposition from governments ar- 
guing that sexual orientation was not a proper subject for 
consideration by a human rights body."i 

This article evaluates the progress made at the UN in 
addressing issues of sexual orientation in the decade since 
Toonen. It surveys the considerable body of work done by 
the UN's expert human rights mechanisms to develop in- 
ternational standards and hold states accountable for a range 
of human rights violations based on sexual orientation. This 
progress, however, is in stark contrast to the consistent de- 
nial and defiance shown by governments at the more "po- 
litical" UN forums such as the Commission on Human 
Rights or UN World Conferences, where the merest refer- 
ence to sexual orientation has consistently been bracketed 
and systematically written out of any instruments adopted. 
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Furthermore, this article analyzes some of the chal- 
lenges for future advocacy, including the need to defend the 
universality of these rights and to confront limitations in 
the way international human rights bodies have recognized 
them. Sexual orientation is only one of many aspects of 
human sexuality that have begun to be addressed from a 
rights perspective over the past decade.12 This article argues 
that framing sexual-orientation-related rights within a 
broader concept of sexual rights, including the right to 
sexual health, may offer important opportunities for over- 
coming some of the conceptual, political, and practical ob- 
stacles encountered within the UN system. The current cli- 
mate of backlash and retrenchment poses significant chal- 
lenges-but also engenders considerable opportunities-for 
advocacy on sexuality, gender, and health to converge 
around a renewed articulation of sexual rights. 

Toonen + 10: Sexual Orientation and the 
Treaty Bodies 

The Toonen decision was a significant departure from 
earlier international jurisprudence that had found the prohi- 
bition of same-sex sexual relations to be in breach of the 
right to privacy.'3 In Toonen, the Human Rights Committee 
found a violation of the ICCPR's privacy provisions (Article 
17) in conjunction with the prohibition of discrimination 
(Article 2), innovatively interpreting the principle of non- 
discrimination on grounds of "sex" as including "sexual ori- 
entation. 14 

Since Toonen, other treaty-monitoring bodies of the 
UN have helped consolidate the principle that sexual-orien- 
tation discrimination is proscribed in international human 
rights law. The Human Rights Committee, the 
Committee on Economic, Social and Cultural Rights 
(CESCR), and the Committee on the Elimination of 
Discrimination against Women (CEDAW) have repeatedly 
and consistently called for the repeal of laws criminalizing 
homosexuality in countries around the world.16 The HRC 
has emphasized the harmful consequences of these laws for 
the enjoyment of other civil and political rights, particularly 
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where they result in the death penalty and other cruel, in- 
human, and degrading punishments. 17 

The concerns of the treaty bodies have, furthermore, ex- 
tended far beyond the criminalization of homosexual sex. 
"Social cleansing" killings of sexual minorities, and the im- 
punity surrounding them, have been addressed by the 
Human Rights Committee. '8 The Committee against 
Torture has condemned the ill-treatment of people detained 
on grounds of sexual orientation in Egypt and the discrimi- 
natory treatment of gay prisoners in Brazil. 19 Both 
Committees have also addressed abuses against lesbian, gay, 
bisexual, and transgender (LGBT) rights defenders, including 
threats and attacks against activists, restrictions on their 
freedom of association, and denial of police protection.20 In 
line with developments in refugee law, the treaty bodies 
have welcomed measures to protect refugees fleeing perse- 
cution on grounds of sexual orientation and have voiced 
concern at the threat of arbitrary deportation of non-na- 
tionals on these grounds.21 

Abuses based on sexual orientation have also been ad- 
dressed from the perspective of the rights of the child. This 
is particularly significant given that earlier UN approaches, 
based on prejudiced notions about "predatory" homosexu- 
ality, had pitted children's rights against the rights of les- 
bian, gay, bisexual, and transgender people.22 The 
Committee on the Rights of the Child (CRC) has high- 
lighted the harmful effects of sexual-orientation discrimina- 
tion on adolescent health, calling on states to ensure that 
young gay and transsexual people "have access to the ap- 
propriate information, support and necessary protection to 
enable them to live their sexual orientation." 23 

Laws prohibiting the "promotion of homosexuality" or 
setting a higher age of sexual consent for same-sex relations 
have been held by the CRC to breach the non-discrimina- 
tion provisions of the Children's Convention.24 Two recent 
General Comments by the CRC have reaffirmed the need to 
address sexual-orientation discrimination in the context of 
promoting adolescent health and preventing HIV/AIDS.25 
The Committee has also recommended that attention be 
given to sexual-orientation discrimination as one of many 
factors that can expose children to a higher risk of violence 
and victimization at school.26 
52 Vol. 7 No. 2 



The Committee on Economic, Social and Cultural Rights 
has also explored the nexus between the right to health and 
discrimination on grounds of sexual orientation. Its General 
Comment on the Right to Health was the first by any treaty 
body to include explicit reference to sexual-orientation dis- 
crimination.27 The CESCR has addressed the impact of sexual- 
orientation discrimination in a range of other spheres such as 
employment, housing, and the right to water.28 

Moreover, the relevance of the work of the treaty bodies 
to issues of sexuality goes well beyond these specific refer- 
ences to sexual orientation. For example, CEDAW has ad- 
dressed a range of barriers impeding women's access to 
sexual health and has clarified the obligation of states to pre- 
vent and punish gender-based violence in the home and the 
community, issues of particular relevance to the experi- 
ences of lesbian, gay, bisexual, and transgender people.29 

As this brief overview indicates, all the major human 
rights treaties can and have been invoked to challenge a 
range of violations based on sexual orientation or gender 
identity.30 The extensive and increasingly comprehensive 
body of case law and authoritative comment by the treaty 
bodies has served to illuminate patterns of human rights vi- 
olations long excluded from the ambit of human rights pro- 
tection. It has also consolidated the principle of non-dis- 
crimination on grounds of sexual orientation as one that is 
firmly grounded in international standards, requiring not 
only the repeal of discriminatory criminal laws but also the 
adoption of proactive anti-discrimination measures.31 

Still in question at the time of the Toonen decision, 
however, was the extent to which the treaty bodies would 
be willing to affirm the applicability of the non-discrimina- 
tion principle across the full spectrum of rights contained in 
the treaties they supervise, particularly in regards to the 
right to marry and to found a family, where there may not 
be consensus among committee members, let alone states.32 

A key test case was brought in 1999 by two lesbian cou- 
ples from New Zealand who argued that the failure of the 
New Zealand Marriage Act to provide for same-sex marriage 
was discrimination on grounds of "sex" and "sexual orien- 
tation" and violated their right to marry, their right to pri- 
vacy and family life, and their right to equal protection of 
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the law, among others.33 Despite powerful arguments, the 
Human Rights Committee found no violation of the ICCPR, 
holding that the right to marry under Article 23 applied only 
to "the union between a man and a woman."34 This cate- 
gorical assertion is at odds with the views expressed else- 
where by the Committee and other international human 
rights bodies that "marriage" and "the family" are continu- 
ously evolving concepts that apply to a diversity of arrange- 
ments across cultures and so must be interpreted broadly. 
Neither is defined in any international standard.35 

A more recent decision by the Human Rights 
Committee in the case of Young v. Australia, however, ap- 
plies the principle of equal protection of the law (Article 26 
of the ICCPR) to the sphere of partnership rights.36 The 
HRC found that the denial of pension benefits to the same- 
sex partner of a deceased war veteran breached Article 26, as 
Australia had failed to provide any justification for making 
distinctions on the basis of "sex or sexual orientation." The 
decision transcends Toonen by moving the principles of 
non-discrimination and equal protection beyond the narrow 
confines of privacy and applying them to other areas of civil, 
economic, and social entitlements. 

A separate concurring opinion by two individual com- 
mittee members, however, draws attention to the limits of 
the decision's scope. It indicates that, had Australia ex- 
plained its grounds for denying equal partnership rights to 
same-sex couples, the Committee might have found these 
to be "reasonable and objective" justifications for discrimi- 
nation.37 It remains to be seen how sympathetic the 
Committee will be in the future to arguments that discrim- 
ination can be justified with regard to certain rights in the 
interest of the "protection of the family." 

New Frontiers for Human Rights: The Special 
Procedures of the Commission on Human Rights 

Over the past decade, many of the individual human 
rights experts appointed by the Commission on Human 
Rights to study particular themes or country situations have 
foregrounded sexuality as an important human rights 
issue.38 Their analysis has served not only to identify the 
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specific forms, causes, and consequences of abuses based on 
sexual orientation and gender identity, but also to promote 
new approaches to human rights as they apply to human 
sexuality. 

Since the mandate was created in 1994, the relationship 
between sexuality and human rights has been integral to the 
work of the Special Rapporteur on Violence against Women. 
The first post-holder, Radhika Coomaraswamy, identified vi- 
olence against women who "live out their sexuality in ways 
other than heterosexuality" as part of a broader spectrum of 
violence inflicted on women for exercising their sexual au- 
tonomy in ways disapproved of by the community.39 She has 
analyzed how gender-based violence is rooted in social con- 
structions of feminine and masculine identity and perpetu- 
ated or justified by narrow interpretations of concepts such 
as "tradition," "culture," "privacy," and "family."40 Towards 
the end of her mandate, she began to explore the contours of 
a "right to sexuality and sexual autonomy" and affirmed that 
sexual rights were the "final frontier" for women's human 
rights.41 Her successor, Yakin Ert?irk, has probed further into 
the link between violence against women and the control of 
women's sexuality, and the ways in which different forms of 
discrimination intersect.42 

Other rapporteurs have also been dealing with issues of 
sexual orientation and gender identity for a number of years. 
The Special Rapporteur on Extrajudicial, Arbitrary and 
Summary Executions has condemned the application of the 
death penalty for consensual sexual relations, state-spon- 
sored and state-tolerated killings of sexual minorities, 
media-fuelled societal indifference, and threats against 
LGBT rights defenders.43 The Special Rapporteur on Torture 
has focused on patterns of torture against sexual minorities, 
including the prevalence of sexual violence, the infliction of 
cruel, inhuman, and degrading punishments for consensual 
same-sex relationships or transgender behavior, and ill- 
treatment in prisons, state medical institutions, and the 
armed forces.44 A recent report by examines how stigma and 
discrimination on grounds of gender identity and sexual ori- 
entation can compound the risk of torture or ill-treatment 
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for people who are (or are perceived to be) living with 
HIV/AIDS.45 

The Special Representative of the Secretary General on 
Human Rights Defenders has highlighted the risks facing 
human rights defenders whose work challenges oppressive 
social structures and traditions, signaling: "Of special im- 
portance will be women's human rights groups and those 
who are active on issues of sexuality, especially sexual ori- 
entation and reproductive rights. These groups are often very 
vulnerable to prejudice, to marginalization and public repu- 
diation, not only by State forces but by other social actors."46 

The Special Rapporteur on the Right to Health has sig- 
nificantly advanced debates and understandings of sexu- 
ality-related rights at the UN, highlighting how discrimina- 
tion and violence against lesbian, gay, bisexual, and trans- 
gender people impedes their enjoyment of sexual and repro- 
ductive health and rights.47 Other Special Rapporteurs have 
included reference to sexual orientation issues in connec- 
tion with the right to education, freedom of expression, due 
process, the right to housing, and the right to a remedy.48 
The Working Group on Arbitrary Detention, which is an- 
other important mechanism of the CHR, has condemned 
the arbitrary detention and torture of 55 men in Egypt in 
connection with their perceived homosexuality.49 

The Sub-Commission on Human Rights, despite its 
mandate to undertake thorough studies on a range of 
emerging human rights issues, has not taken up calls from 
NGOs and from its own individual members to study the 
connections between sexual-orientation discrimination, 
health, and human rights.50 Although Sub-Commission 
studies have occasionally referred to the non-discrimination 
principle, the Sub-Commission is well placed to carry out a 
more rigorous and comprehensive analysis of the obstacles 
that have prevented recognition in practice of the rights af- 
firmed in principle by other parts of the UN system.5' 

A "Non-Subject": Reactions at the 
Political Bodies of the UN 

The work of experts appointed by the Commission on 
Human Rights has been enormously significant in applying 
international human rights protections to those facing dis- 
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crimination and violence because of their sexual orientation 
or gender identity. Attempts to place these findings on the 
agenda of the CHR itself, however, have met with intense 
resistance. In contrast to the bodies surveyed above, the 
Commission is made up of government representatives. 
Politics rather than principle usually determine the out- 
come of its human rights deliberations, and CHR members 
have constantly sought to undermine the effectiveness of 
CHR-appointed human rights experts.52 

The fate of the draft resolution presented by Brazil to the 
CHR regarding human rights and sexual orientation exem- 
plifies this pattern.53 Despite its relatively modest content, 
the draft resolution tabled in 2003 was described by Pakistan 
as an insult to the world's 1.2 billion Muslims.54 Five 
member states of the Organization of Islamic Conference 
(OIC) proposed deleting all reference to sexual orientation in 
the draft, which would have rendered it meaningless.55 After 
other blocking and delaying tactics, discussion of the draft 
resolution was postponed to the 2004 session.56 At the 2004 
Commission, however, concerted opposition from the OIC 
and the Holy See and lukewarm support from supposedly 
sympathetic governments led Brazil to postpone formal dis- 
cussion of the resolution for yet another year. 57,58 

The arguments invoked by the Holy See and the 
Organization of Islamic Conference against the Brazil reso- 
lution are typical of the objections raised over the past 10 
years whenever sexual-orientation rights have been asserted 
at the political bodies of the UN. Letters circulated by their 
representatives in Geneva argued that the principle of non- 
discrimination on grounds of sexual orientation cannot be 
considered as universally recognized as it does not appear in 
any UN treaty. 59 They argued, furthermore, that sexual ori- 
entation, an "undefined term," may be a legitimate basis for 
discrimination to protect children and the family. It is not a 
human rights issue but a social and cultural one, best left to 
each state to address within its own sovereign legal and so- 
cial systems. Asserting sexual orientation as a source of uni- 
versal rights is culturally divisive and therefore threatening 
to the UN consensus. 

Although strikingly out of touch with the human rights 
developments canvassed earlier, these arguments have a 
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long and successful history, both at the CHR and at other 
UN forums made up of government representatives.60 At 
the series of UN World Conferences since the ICPD in Cairo 
in 1994, attempts to include even a reference to sexual ori- 
entation in draft declarations have systematically met the 
same fate, the words remaining bracketed before being 
dropped in the interest of "consensus." 

At the 1995 Fourth World Conference on Women in 
Beijing, four references to the persecution of women for 
their sexual orientation in the draft Platform for Action 
were dropped after the Vatican and some Islamic states, sup- 
ported by organizations of the Christian right, decried the 
"hijacking of human rights" by feminist and lesbian rights 
activists as a major threat to fundamental religious and cul- 
tural values.61 Sexual orientation, they said, was a "non-sub- 
ject" that would open the floodgates to many unacceptable 
behaviors.62 

The five-year review conferences held in 1999 and 2000 
to evaluate implementation of the Cairo and Beijing com- 
mitments saw concerted attempts to reverse the hard- 
fought progress made on sexual and reproductive rights at 
those conferences.63 In 1999, the Holy See forged alliances 
with other theocratic governments in fiercely resisting any 
language in the ICPD+5 Key Actions Document that could 
be interpreted as addressing either abortion or homosexu- 
ality. At the UN General Assembly Special Session in June 
2000 to review implementation of the Beijing Platform for 
Action, a proposal to add reference in the resolution to 
measures taken "by a growing number of countries ... to 
prohibit discrimination on the basis of sexual orientation," 
was opposed by delegates from Senegal, Syria, Nicaragua, 
and Kuwait on grounds that they could not accept "sexual 
orientation," an undefined term, as a human right.64 

Although the UN's work on HIV/AIDS has helped break 
taboos about discussing sexual diversity in human rights fo- 
rums, at the Special Session of the UN General Assembly 
on HIV/AIDS in June 2001, the bracketed references to 
"men who have sex with men" as a group vulnerable to in- 
fection were removed from the text of the Declaration of 
Commitment following heated debate and objections from 
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a number of governments.65 The same battles over brack- 
eted text were fought in August 2001 at the UN World 
Conference Against Racism in Durban, South Africa. A pro- 
posal by Brazil to recognize sexual orientation as a related 
form of discrimination remained bracketed in the 
Conference's draft Program of Action until the last day and 
was eventually deleted. 66 

Nevertheless, progress at the political forums of the UN 
cannot be measured solely in terms of textual references to 
sexual orientation. While sexual orientation may be absent 
from the instruments adopted at UN World Conferences, sex- 
uality more broadly has had an increasingly tangible pres- 
ence. The Beijing Declaration and Platform for Action in par- 
ticular was a milestone in the recognition of sexual and re- 
productive autonomy as a central plank of women's human 
rights. One of its paragraphs in the section on health, adopted 
after heated controversy, builds on Cairo's codification of re- 
productive rights by affirming women's "right to have control 
over and decide freely and responsibly on matters related to 
their sexuality, including sexual and reproductive health, free 
of coercion, discrimination and violence."67 

If the "bracketing" has consistently muted any explicit 
recognition of sexual orientation rights at the political fo- 
rums of the UN, those defending these rights have increas- 
ingly made their voices heard. Their participation and visi- 
bility at UN forums have made these empowering 
processes, providing a unique opportunity for activists 
around the world to strategize and exercise rights of polit- 
ical participation denied in their home countries.68 The 
2004 Commission on Human Rights saw an unprecedented 
number of formal interventions by LGBT rights defenders, 
as well as their participation in NGO-organized panel dis- 
cussions.69 

Over the past decade, an ever-increasing number of gov- 
ernments and mainstream human rights organizations have 
also sponsored initiatives and spoken powerfully in favor of 
sexual-orientation rights.70 This has left a minority of gov- 
ernments opposed to these efforts increasingly on the de- 
fensive. The vehemence of their resistance is itself a 
measure of the impact that movements for gender equality 
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and sexual diversity have had across the globe.71 
Nevertheless, this backlash has ensured that, for the mo- 
ment, sexual orientation stays off the agenda in the name of 
"consensus. " 

Confronting Obstacles, Rethinking Strategies 
Events at the 2004 Commission on Human Rights ex- 

emplify the dynamic at the UN a decade after Toonen. 
Rights relating to sexual orientation (and sexuality more 
generally) may be legally well established, but they remain 
politically contested. Certain governments have intensified 
their efforts to deny or roll back any recognition of them, 
using "cultural sovereignty" as a rallying cry and the lack of 
explicit reference to sexual orientation in international 
standards as their justification. 

This current revisionism may have more to do with 
geopolitics than the finer points of international human 
rights law. Yet these arguments point to some of the chal- 
lenges that future advocacy strategies need to confront: de- 
fending universality against cultural relativist attacks; over- 
coming barriers to the participation of human rights de- 
fenders working on sexuality in UN processes; and con- 
fronting limitations and biases in the way human rights law 
is interpreted and applied. 

Challenging "Cultural" Justifications 
Sexuality remains one of the arenas where the univer- 

sality of human rights has come under the most sustained 
attack and around which governments most often seek to 
erect protective barriers of cultural and national sovereignty 
to evade their internationally recognized rights obliga- 
tions.72 Sexuality figures prominently in the construction of 
narratives around state sovereignty, national identity and 
non-interference. 73The appeal to "cultural sovereignty" and 
"traditional values" as a justification for denying sexual ori- 
entation (alongside other sexual-rights) claims, has become 
all the more prevalent in response to the processes of eco- 
nomic globalization and global cultural homogenization.74 

As in the context of women's rights, this is often based 
on highly dubious misrepresentations of history and on 

60 Vol. 7 No. 2 



fixed and selective notions of culture.75 Some governments 
in Asia, Africa, and the Middle East, for example, have 
sought to bolster their domestic authority through nation- 
alist rhetorics, portraying homosexuality as a foreign impo- 
sition and a manifestation of western decadence.76 Nor is 
this appeal to mythical traditional cultural values limited to 
governments of the South. The US has been at the forefront 
of recent "fundamentalist" attempts at the UN to rollback 
sexual and reproductive rights in the name of defending tra- 
ditional forms of family.77 While UN consensus documents 
have stressed that national and regional cultural and reli- 
gious values cannot trump fundamental human rights, in 
practice states are still afforded a wide margin of discretion 
within the UN human rights system when it comes to mat- 
ters of sexuality.78 A vigorous defense of the universality of 
rights related to sexual orientation has generally been 
lacking at the UN.79 

A dilemma for rights advocates is how to formulate 
claims to universal rights in language that recognizes the sig- 
nificance of cross-cultural constructions of sexuality. Labels 
and perceptions attached to same-sex sexual identity and be- 
havior vary enormously from culture to culture.80 Advocacy 
strategies that appear to globalize essentialist and culturally 
specific notions of "lesbian/gay identity" may be seriously 
counter-productive.81 The increasingly central role being 
played by rights activists from the South in UN processes 
around sexuality is the most eloquent response to those gov- 
ernments that seek to claim that sexual rights are an exclu- 
sively Northern concern. The obstacles that many of them 
face both domestically and internationally, however, have 
constrained their potential role as protagonists in UN lob- 
bying. In many countries, they are denied legal status, re- 
sources, and recognition of their status as human rights de- 
fenders, all of which hampers their capacity to engage with 
international organizations.82 Moreover, activists from all 
parts of the globe have consistently faced attempts by gov- 
ernments to exclude them from UN forums, particularly 
through denial of accreditation.83 

As the UN Special Representative on Human Rights 
Defenders has suggested, the obstacles and risks facing those 
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defending rights of sexuality across the globe merit greater 
attention and sensitivity from both UN human rights bodies 
and others within the human rights movement.84 

Confronting Limitations and Biases in 
International Human Rights Law 

For all the progress made at the UN over the past 
decade, sexual orientation is still not mentioned in any 
binding UN human rights treaty, nor is it in any final polit- 
ical commitment document resulting from a UN world con- 
ference. The decisions and interpretations of the treaty 
bodies are authoritative, but most states hold that they are 
not legally binding. Instruments such as the Beijing 
Declaration and Platform for Action contain extensive 
reservations by states on the provisions relating to sexuality 
and contain no text on sexual orientation. Although the pro- 
hibition of sexual-orientation discrimination has been un- 
equivocally recognized by the UN treaty bodies and other 
international human rights bodies, reactions by govern- 
ments at the UN indicate that in political venues it is not 
wholly accepted by the full community of states.85 

The lack of explicit reference to a right to be free from 
discrimination on grounds of sexual orientation, or a 
broader right to sexual autonomy, has meant a reliance on 
progressive "reading into" existing human rights provisions, 
typically the right to privacy, rights to physical integrity 
(freedom from torture and the right to life), and freedom 
from discrimination on grounds of sex.86 While rights 
claims based on these approaches have achieved important 
victories, each has its limitations and has proven insuffi- 
cient on its own.87 

The boundaries of the right to privacy have proven 
highly mutable, and respect for privacy can co-exist with 
moral disapproval or mere tolerance of homosexuality, as 
long as it is confined to the private sphere of the closet.88 
Similarly, focusing on rights of physical integrity limits the 
scope of concern to the most egregious violations, such as 
the torture of lesbians through forced psychiatric treatment 
or "social cleansing" killings of transgender sex workers.89 

While claims based on the principles of non-discrimi- 
nation and equal protection of the law have been increas- 
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ingly successful at the UN, as well as in many national ju- 
risdictions, the UN expert bodies have been virtually silent 
regarding the basis for locating "sexual orientation" in the 
non-discrimination provisions of international standards.90 
This is significant because legal strategies in a number of ju- 
risdictions have foundered on the question of whether 
sexual-orientation claims can be argued as sex discrimina- 
tion.91 

The jurisprudence to date betrays other limitations of 
the non-discrimination approach. Human rights doctrine on 
non-discrimination allows considerable leeway for subjec- 
tive interpretation regarding what circumstances may justify 
unequal treatment.92 Differential treatment is not consid- 
ered discrimination if the criteria for differentiation are "rea- 
sonable and objective," and if the aim is to achieve a purpose 
deemed "legitimate" under international standards.93 

As seen in the cases of Joslin and Young before the 
Human Rights Committee, the treaty bodies have shown 
themselves willing to tolerate discrimination in partnership 
rights in the name of "protection of the family, " a legitimate 
interest invoked in an unduly restrictive way which denies 
the diversity of contemporary forms of family. Non-dis- 
crimination arguments will have only limited success if the 
basic concepts underpinning human rights law, such as 
"marriage," the "family," and "state sovereignty" continue 
to be interpreted in heterosexist ways. As feminist legal 
scholars have pointed out, a non-discrimination approach is 
inadequate without addressing the structural biases of in- 
ternational human rights law.94 

While some have argued for a new UN declaration or 
convention prohibiting sexual-orientation discrimination, 
such a project is not only hopelessly unattainable in the cur- 
rent climate, it also lays bare the problem of naming the cat- 
egories to be protected.95 The binary categories inherent to 
non-discrimination norms ("men/women," "homo/hetero- 
sexual") can also serve to subtly reinforce the subordination 
of one by the other.96 Volatile and culturally specific concepts 
such as "lesbian and gay" and "sexual minorities" defy the 
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kind of fixed universally applicable categorization that is nec- 
essary for codification in anti-discrimination instruments.97 

The Promise of "Gender Integration" at the UN 
The obstacles canvassed above-including deference to 

cultural justifications, exclusion from UN processes, and bi- 
ased interpretation of international standards-are the very 
same obstacles that have historically hampered progress in 
advancing women's rights internationally.98 This is not sur- 
prising, given the inextricable link between sexuality and 
gender.99 The process of "gender-mainstreaming" underway 
at the UN since the 1990s aimed to overcome these gender- 
biases in its work. However, its progress has, at best, been 
mixed. Moreover, there is little evidence that those at the 
forefront are willing to make the conceptual links to sexual 
orientation-perhaps out of fear that this would compro- 
mise the broader process of gender integration by alienating 
governments. 100 

In regard to sexual-orientation claims, norms and mech- 
anisms created to combat gender discrimination have been 
disappointingly underused within the UN system.101 The 
Beijing Platform for Action represented an important ac- 
knowledgement of women's right to decide on matters of 
sexuality free of violence or coercion, but women's rights 
advocates have sought a more comprehensive and affirma- 
tive vision of women's right to sexual autonomy, de-linked 
from reproductive rights. 

Of all the mechanisms created within the UN system to 
enhance gender perspectives on human rights, only in the 
work of the Special Rapporteur on Violence against Women 
does one see a comprehensive linkage of gender and sexu- 
ality, including sexual orientation. The previous Rapporteur 
was the first UN human rights expert to explicitly articu- 
late a concept of sexual rights. While speaking of these as 
part of a "fourth generation" of women's rights, she has de- 
scribed sexual rights as a constellation of existing rights, in- 
cluding "the right to information, based upon which one 
can make informed decisions about sexuality; the rights to 
dignity, to privacy and to physical, mental and moral 
integrity in realizing a sexual choice; and the right to the 
highest standard of sexual health."1 102,103 

64 Vol. 7 No. 2 



Sexual Rights: A Broader Palette 
The discourse of sexual rights offers new conceptual 

and strategic tools for future work within the UN system. 
This discourse is the product of increasing dialogue and col- 
laboration between activists and social movements working 
on sexuality from a number of different perspectives, in- 
cluding women's rights, population and development, re- 
productive health, HIV/AIDS, and lesbian, gay, bisexual, 
and transgender rights.104 This dialogue across disciplines 
has led to attempts to situate sexuality within a more com- 
prehensive human rights framework and to explore com- 
monalities between disparate struggles. 

The sexual rights discourse builds on the limited artic- 
ulation of sexual rights at Cairo and Beijing, as well as on 
existing case law on sexual orientation and standards re- 
garding. It embraces a more affirmative and emancipatory 
vision of sexuality, seen not just as something to be pro- 
tected from violence or other interference, but also as a so- 
cial good to be respected, protected, and fulfilled. The prin- 
ciples underpinning these rights have variously been identi- 
fied as "autonomy," "empowerment," bodily integrity," and 
"respect for sexual and family diversity. "105 

The concept of sexual rights enables us to address the 
intersections between sexual-orientation discrimination 
and other sexuality issues-such as restrictions on all 
sexual expression outside marriage or abuses against sex 
workers-and to identify root causes of different forms of 
oppression. It also offers strategic possibilities for building 
bridges and coalitions between diverse movements so as to 
confront common obstacles more effectively (such as reli- 
gious fundamentalism) and explore how different discourses 
of subordination work together. 

Sexual rights make a strong claim to universality, since 
they relate to an element of the self common to all humans: 
their sexuality. The concept therefore avoids the complex 
task of identifying a fixed sub-category of humanity to 
whom these rights apply. It proposes an affirmative vision of 
sexuality as a fundamental aspect of being human, as cen- 
tral to the full development of human health and person- 
ality as one's freedom of conscience and physical integrity. 
Sexual rights offer enormous transformational potential, 
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not just for society's "sexual minorities" but for its "sexual 
majorities" as well. 106 

Exploring the Right to Sexual Health As a Sexual Right 
The many dimensions of human sexuality-physical, 

mental, spiritual, social, associational-intersect with a 
multiplicity of rights. Developments in early 2004 indicate 
that a particularly fruitful avenue for sexual-rights advo- 
cacy-and a major area of contestation-in the coming years 
will be around the right to sexual health. 

Within the UN system, the Special Rapporteur on the 
Right to Health, Paul Hunt, has significantly advanced the 
thinking on the links between sexuality, health, and rights. 
His report to the Commission on Human Rights in 2004 in- 
cludes a particular focus on sexual and reproductive health, 
as a contribution to the lOth anniversary of the ICPD in 
Cairo.107 It is groundbreaking in its attention to issues of 
sexual orientation and health, its analysis of what a human 
rights perspective can bring to sexual-health policy, and its 
call for greater attention to sexual rights.108 

The Rapporteur posits a rights-based approach to sexual 
health that transcends the medicalizing and moralizing ap- 
proaches of much social policy in areas of sexuality. His re- 
port suggests a more comprehensive rights-based definition 
of sexual health than that included in the Cairo and Beijing 
instruments: sexual health is "a state of physical, emo- 
tional, mental and social well-being related to sexuality, not 
merely the absence of disease, dysfunction or infirmity."109 

A rights-based approach to sexual health "requires a 
positive and respectful approach to sexuality and sexual re- 
lationships, as well as the possibility of having pleasurable 
and safe sexual experiences, free of coercion, discrimina- 
tion, and violence."110 Human rights also impose clear and 
measurable obligations on relevant authorities and can em- 
power individuals and communities to see their health 
needs as legitimate entitlements to be claimed from service 
providers. 

Affirming that "sexuality is a characteristic of all 
human beings [and] a fundamental aspect of an individual's 
identity," he concludes that "the correct understanding of 
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fundamental human rights principles, as well as existing 
human rights norms, leads ineluctably to the recognition of 
sexual rights as human rights. Sexual rights include the right 
of all persons to express their sexual orientation, with due re- 
gard for the well-being and rights of others, without fear of 
persecution, denial of liberty or social interference."1111 

Although the Rapporteur's focus on sexual and repro- 
ductive health and rights drew criticism from several gov- 
ernments at the Commission on Human Rights, including 
the U.S., Pakistan, Saudi Arabia, and Egypt, these rights re- 
ceived another important re-affirmation by the 
Commission in a resolution on violence against women- 
a resolution that echoed the sexual rights language of the 
Beijing Platform for Action."12 The 2004 Commission can 
therefore be recognized as a turning point in the struggle to 
link rights, health, and sexuality. 

Nevertheless, a measure of the battles ahead lies in the 
fact that the March 2004 meeting of the Conference on 
Population and Development to mark the lOth anniversary 
of the Cairo Platform for Action was unable to agree on a res- 
olution reaffirming the Cairo commitments following con- 
cerns raised by the United States and others that these might 
endorse same-sex marriage and abortion.113 The next stages 
of the Cairo and Beijing review processes will be important 
fronts on which to defend and promote the right to sexual 
health as part of the broader struggle for sexual rights. 

Conclusion 
It is clear that, 10 years on from Toonen, the mo- 

mentum at the UN for addressing issues of sexual orienta- 
tion within a broader framework of sexual rights is unstop- 
pable. Both the emergence of a global movement of human 
rights defenders working on these issues and the increasing 
support of governments from the North and South suggest 
that we are at a crucial turning point in the recognition of 
sexual rights at the UN. But sexual rights can be expected to 
remain a contested area of human rights as sexuality in- 
creasingly becomes a site of struggle between traditionalist 
and modernizing forces, both within and across cultures."14 
The promotion and defense of these rights will therefore de- 
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mand priority attention on the human rights and health 
agendas over the next 10 years. 

There are a number of immediate steps that the UN's 
expert human rights bodies could take to ensure that their 
findings are no longer ignored or dismissed by recalcitrant 
states. These include: undertaking specific studies on 
human rights and sexuality; considering the desirability of a 
dedicated thematic mandate; using all available mecha- 
nisms to hold governments to their obligations under the 
range of human rights treaties; factoring sexuality into the 
on-going process of gender integration and sharing best prac- 
tices among different bodies; and strengthening contacts 
with human rights defenders working on sexuality issues 
while eliminating barriers to their effective participation in 
the UN system. 

Despite persistent attempts to roll back the gains, 
Toonen's anniversary should be marked as the year in which 
sexuality broke free of the brackets that have contained and 
silenced it for more than a decade. 
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